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Abstract

While much attention has been focused on the U.S. war in Iraq, with
debate over the preemptive nature of U.S. military action, the Bush
administration has launched another important policy initiative in its fight
against a new threat posed by the September 11 terrorist attack, which
could challenge traditional concepts of international law and the idea of
sovereign rights in world politics. Launched in May 2003 by President
Bush, the Proliferation Security Initiative (PSI) represents a mounting
U.S. resolve for curbing the proliferation of Weapons of Mass Destruction
(WMD). As the war in Iraq demonstrated the Bush administration’s
resolve to take outright military action against a possible threat posed by a
rogue state with weapons of mass destruction, PSI represents parallel new
thinking and activism. PSI reflects a shift from a traditional concept of export
controls, focusing on prevention, to a more aggressive approach of preempting
proliferation of WMD at short notice. Despite their effort to create a broad
international consensus, the United States and its allies may face serious
legal as well as practical challenges in interdiction of vessels suspected of
carrying WMD and their delivery systems. PSI is here to stay as long as the
U.S. war against terrorists and rogue states, and their wish to acquire WMD
continues. And increasing numbers of countries will be asked to cooperate
with the PSI activities. Some, such as South Korea, could face a serious
dilemma as the U.S. pressure for cooperation mounts against their wishes
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a new status as a primary concern for the U.S. export controls effort. In
late 1992, the Central Intelligence Agency (CIA) created the Center for
Nonproliferation as a move to consolidate and retarget some of its
resources previously aimed at the Soviet Union to focus on proliferation
of WMD.3

However, it was not until the September 11 terrorist attacks that
nonproliferation has become a main pillar of America’s national security
policy, with a new sense of urgency. The U.S. government has come to
perceive that WMD and their delivery systems now pose a direct and
serious threat to the national security of the United States, and its
friends, forces, and allies. “The greatest threat before humanity today is
the possibility of secret and sudden attack with chemical or biological
or radiological or nuclear weapons,” said President George Bush.4 The
U.S. government has made it a priority to strengthen and deepen mul-
tilateral cooperation on export controls. The efforts of the United States
and the international community have been focused on adapting exist-
ing export control regimes, both formal and informal, to combat the
proliferation of nuclear, biological and chemical weapons, and missile
delivery systems for them. Yet, the effectiveness of existing multilateral
control regimes has been increasingly questioned in recent years.

Existing Nonproliferation Export Control Regimes

Currently, there are three formal and four informal multilateral
export control regimes. The three formal export controls, established as
international treaties to stem the proliferation of WMD, include: (1) the
Nuclear Nonproliferation Treaty (NPT), (2) the Chemical Weapons
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Preventing Proliferation: Export Control Regimes

From the beginnings of the Cold War, the United States established
worldwide export control regimes as an economic containment policy
against the Soviet Union. The United States tried to block any transfer
of militarily sensitive items and technologies to the Soviet bloc, which
may have benefited the Soviet’s military strength.1 The Coordinating
Committee (CoCom), consisting mostly of NATO members and Japan,
imposed export controls on the East-West trade between Western allies
and the communist bloc countries.2 In addition, the United States also
established a broad network of bilateral agreements on export controls
with other allies in the Third World. Both domestic and international
export controls by the United States assumed its member countries
shared the same interests in preventing the transfer of militarily sensi-
tive goods and technologies to the former Soviet Union and other com-
munist bloc countries. Although initially conceived as a temporary
measure, the comprehensive export control regimes became a major
instrument to fight against communist threats in the name of national
security and lasted for half a century until the demise of the Soviet
empire.

By the early 1990s, the United States began to redirect the focus of
export control efforts from East-West trade to the proliferation of
WMD. As the fight against the communist threat came to an end with
the collapse of the Soviet Union, in 1991 the Bush (senior) administra-
tion substantially revised the U.S. export control policy. The United
States considerably streamlined the export control items against the
former Soviet Union. At the same time, proliferation of WMD acquired
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1 A popular definition of regime in international relations is provided by Stephen
Krasner. According to him, international regime is “sets of implicit or explicit
principles, norms, rules, and decision-making procedures around which actors’
expectations converge in a given area of international relations.” See, Stephen D.
Krasner, “Structural causes and regime consequences: regimes as intervening
variables,” in Stephen D. Krasner ed. International Regimes (Ithaca: Cornell
University Press, 1983), p. 2.

2 For a discussion of CoCom and the U.S. export controls during the Cold War ,
see Michael Mastanduno, Economic Containment: CoCom and the Politics of East-
West Trade (Ithaca: Cornell University Press, 1992).

3 Richard T. Cupitt, “From Containment to Counter-Proliferation: U.S. Export
Control Policy in The Post-Cold War,” in Gary K. Bertsch, Richard T. Cupitt
and Takehiko Yamamoto, eds., U.S. and Japanese Nonproliferation Export Controls
(New York: University Press of America, Inc., 1996), pp. 174–76.

4 “Remarks by the President on Weapons of Mass Destruction Proliferation at
Fort Lesley J. McNair, National Defense University,” Office of the Press Secre-
tary, The White House (Feb. 11, 2004). President Bush added that while in the
Cold War Americans believed that deterrents made WMD a last resort, “What
has changed in the 21st century is that, in the hands of terrorists, weapons of
mass destruction would be a first resort.”



between 32 and 38 members.5

Despite increasing emphasis given to these international nonprolif-
eration regimes, however, they face serious challenges in stopping the
spread of WMD and its delivery systems. First, the effectiveness of
these control regimes depends on the mechanisms for verifying and
enforcing compliance. Yet, the enforcement mechanisms ultimately
depend on the goodwill of the member countries, which is often tested.
Safeguards inspections by the International Atomic Energy Agency
(IAEA) under the NPT have been circumvented or refused by member
countries such as Iraq, Iran and North Korea in recent years. The former
Soviet Union conducted a massive covert biological weapons program
during the 1970s and 1980s despite its membership of the Biological
Weapons Convention. Moreover, such international nonproliferation
regimes have to rely on the integrity and accuracy of declarations made
by the member countries whose credibility is often being questioned.
American government officials have raised questions regarding the
integrity of Russian, Iranian, Chinese, and North Korean commitments
to the Chemical and the Biological Weapons Conventions.

Second, the effectiveness of these regimes is largely constrained by
the scope of their membership. Despite the wide range of membership,
significant countries of proliferation concern remain outside their
scope. Israel, India and Pakistan are yet to become members of the NPT,
and Iraq, Syria, Libya, and North Korea have not signed the Chemical
Weapons Convention. Even worse, there is no binding authority
should a member country, for whatever reason, choose to reject certain
obligations or simply quit its membership. In July 2001, the United
States rejected a draft protocol designed to strengthen the inspection
and enforcement mechanisms of the Biological Weapons Convention.
In 2003 the NPT suffered a major setback when North Korea became
the first party to withdraw from the NPT after refusing to comply with
IAEA safeguards inspections, and later announced that it had devel-
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Convention, and (3) the Biological Weapons and Toxins Convention.
Although the treaties’ enforcement mechanisms for compliance vary,
they are legally binding and share similar objectives. Signed by a
majority of nations, these treaties represent the most comprehensive
export control regimes for nonproliferation purposes. For example, the
NPT, signed in 1968, obliged the then five nuclear-weapon states—the
United States, China, the Soviet Union, France, and the U.K.—to refrain
from the transfer of nuclear weapons, other nuclear explosive devices,
or related technology to any country that does not have nuclear
weapons. Countries that do not have nuclear weapons agree to refrain
from acquiring or producing such items in return for the peaceful use
of nuclear technology. Currently 188 countries are party to the treaty.
The Chemical Weapons Convention, signed in 1997, prohibits the pro-
duction, acquisition, stockpiling, transfer, retention, and use of chemi-
cal weapons. while the Biological Weapons Convention, started in 1975,
obliges parties not to develop, produce, stockpile, or acquire biological
agents or toxins that are not used for peaceful purposes, as well as
related weapons and means of delivery. And there are currently 151
and 144 countries respectively party to each treaty.

In addition to the three formal treaties, there are four informal mul-
tilateral export control regimes that are voluntary, nonbinding agree-
ments under which countries that produce the technologies used in
developing WMD agree to restrict the transfer of these technologies.
The Nuclear Suppliers Group, established in 1974, seeks to ensure that
nuclear trade for peaceful purposes does not contribute to the prolifera-
tion of nuclear weapons or explosive devices. Established in 1987, the
Missile Technology Control Regime limits developing missile systems
capable of delivering WMD in terms of the load and range. The Aus-
tralia Group aims to secure that the industries of participating countries
do not assist other countries seeking to obtain the technology to build
chemical and biological weapons. Finally the Wassenaar Arrangement
replaced the CoCom in 1996 to address dual use goods and technolo-
gies to prevent the destabilizing buildup of conventional arms. Rather
than establishing prohibitions on transfer, these informal multilateral
control regimes encourage transparency and national restraint through
establishing lists of sensitive materials and technologies that are to be
controlled through each country’s domestic laws. Each regime has
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5 Joseph A Christoff, Director, International Affairs and Trade, U.S. General
Accounting Office, “Weapons of Mass Destruction: Assessing U.S. Policy Tools
for Combating Proliferation,” Testimony before the Subcommittee on Interna-
tional Security, Proliferation, and Federal Services, Committee on Governmen-
tal Affairs, U.S. Senate (Nov. 7, 2001, GAO-02-226T).



Once the rogue states or terrorist groups intend to trade WMD and
related items, there is no mechanism to persuade them not to do. That
would leave no choice but to use forceful means. Although the PSI is
described as an effort “to reinforce, not replace” existing nonprolifera-
tion regimes, and its actions taken would be consistent with existing
domestic and international legal frameworks, “the increasingly aggres-
sive efforts by proliferators to stand outside or to circumvent existing
nonproliferation norms” indeed “requires new and stronger actions by
the international community.”8 The only effective and practical means
to stop such attempts is to undertake interdictions at sea, in the air, or
on land. “The idea is to go beyond the national criminal provisions and
the international export control regimes and engage in actual interdic-
tion,” said Undersecretary of State, John Bolton, a key American official
in charge of PSI.9

In justifying its drastic new approach, the United States argued
that the PSI was “consistent with the United Nations Security Council
Presidential Statement of January 1992, which states that the prolifera-
tion of all WMD constitutes a threat to international peace and security,
and underlines the need for member states of the UN to prevent prolif-
eration.”10 Later, in 2004, the United States and other PSI member coun-
tries succeeded in passing a UN resolution that called upon all states
“to take co-operative actions to prevent illicit trafficking in nuclear,
chemical or biological weapons, their means of delivery and related
materials.”11 In addition, recent G8 meetings, of which all members are
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oped a nuclear weapon capability.

Preempting Proliferation: Proliferation Security Initiative

Goal

After the September 11 attack, the possibility of terrorists using
WMD as a weapon of first choice combined with the limits of existing
export control regimes to prevent the transfer of WMD led to a drastic
approach by the United States to fight proliferation of WMD. First
announced by President Bush in Krakow, Poland, on May 31, 2003, the
Proliferation Security Initiative (PSI) aims to impede illicit WMD related
trade to and from “states or non-state actors of proliferation concern”
and terrorist groups. PSI targets countries or entities that are engaged
in proliferation through: (a) efforts to develop or acquire chemical, bio-
logical, or nuclear weapons and associated delivery systems; or (b)
transfers (either selling, receiving, or facilitating) of WMD, their delivery
systems, or related materials.6 PSI aims to keep the world’s most
destructive weapons away from territories and out of the hands of
outlaw states. While previous U.S. export controls tried to prevent
transfer of broad lists of military and dual use items “from its allies to
enemies,” the PSI focuses on transfer of WMD and related items “to
and from its possible enemies.” It means that for PSI the source of
proliferation comes from outside existing control regimes. The PSI
targets the states or groups of proliferation concern who do not belong
to various nonproliferation regimes, and thus are not bound by interna-
tional regulations or treaties. This means the prevention of WMD trans-
fers has failed already, and curbing proliferation among outlaw entities
with hostile intentions requires more speedy and affirmative action: a
preemptive interdiction at short notice.7
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6 “PSI Plenary Meeting: Chairman’s Conclusions, London, 9-10 October, 2003,”
available at http://www.dfat.gov.au/globalissues/psi/psi_2003_chairman_
conclusions.html, accessed on on July 13, 2004.

7 The major distinction between preemption and prevention is the calculation
about how a threat is imminent. For preemption, it is so urgent that the state
has almost no control over the timing of its action; in the case of prevention, the

state can in a more leisurely way contemplate the timing of enemy’s attack.
See Robert Art, “The Four Functions of Force,” in Robert Art and Robert Jervis,
eds., International Politics: Enduring Concepts and Contemporary Issues, Third
Edition (New York: HarperCollins Publishers, 1992), p. 133.

8 “Statement on Proliferation Security Initiative: Statement by the Press Secretary,”
Office of the Press Secretary, the White House (Sept. 4, 2003), available at
http://www.whitehouse.gov/news/releases/2003/09/print/20030904-
10.html, accessed on July 12, 2004 and “White House Fact Sheet: Proliferation
Security Initiative,” Office of the Press Secretary, the White House Sept. 4,
2003, available at http://www.whitehouse.gov/news/releases/2003/09/
print/20030904-11.html, accessed on July 12, 2004.

9 David Anthony Denny, “Bolton Says Proliferation Security Initiative Has
‘Twofold Aim’” Washington File, Dec. 19, 2003.

10 “Statement on Proliferation Security Initiative,” the White House, Sept. 4, 2003.



joined as core members, and more than 60 countries have expressed
their support for the initiative. PSI intends to bring all the states into its
initiative against a handful of states and groups of proliferation con-
cern, an ambitious undertaking of building a comprehensive global
network against proliferation of WMD. The U.S. government states
that PSI “seeks to involve in some capacity all states that have a stake
in nonproliferation and the ability and willingness to take steps to stop
the flow” of WMD. PSI also seeks cooperation from any state whose
vessels, flags, ports, territorial waters, airspace or land might be used
for proliferation purposes.”15 PSI is “a global endeavor with an inclusive
nature” so that it expects “the widest possible cooperation between
states from different parts of the world.” All peace-loving nations
would and should share a common interest in deterring WMD prolifer-
ation because trafficking in WMD linked to terrorism can “represent a
random threat to anyone, in any continent.” And, it is an “unacceptable
activity” that should be addressed by “all countries,” reads a PSI state-
ment.16 It is notable that despite their criticism of the U.S. war in Iraq,
France and Germany were among the 11 original members and have
been active partners of PSI. In May this year, Russia, a former target of
export controls during the Cold War, joined PSI as the 15th core mem-
ber country, marking a major breakthrough in negotiations over how to
implement PSI.17

Unlike the Cold War export control regimes, PSI does not have a
clear-cut definition of membership in terms of its responsibility and
activity. In case of export controls during the Cold War, the United
States and its Western allies came up with complicated and long lists of
control items and mechanisms in the form of domestic and international
regulations. For this the member countries created a permanent admin-
istrative body in an annex to the American Embassy building in Paris,
and sent delegations on a regular basis to coordinate, review, and settle
various issues regarding how to implement multilateral export controls
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party to PSI, issued statements emphasizing that more coherent and
concerted efforts are needed to prevent the proliferation of WMD.12

The U.S. government has made sure that PSI now plays a “central role”
in its overall efforts to counter WMD proliferation.13

Membership and Mechanisms

PSI is most of all a gentlemen’s agreement. There are no specific
rules and regulations other than broad principles. And a decision to
initiate or participate in a certain action against proliferators rests on
each member country’s discretion. Indeed, a Chairman’s statement from
a PSI plenary meeting says “PSI is an activity, not an organization,” and
participation is open to any state or international body that accepts the
principles and makes an effective contribution. Furthermore, for
“proliferation can be a multifaceted phenomenon,” the responses have
to be “flexible” and may need to take “many shapes and forms.”14 Par-
ticipation would vary with the activity taking place, and the contribu-
tion participants could provide. The contributions a state may make
include moral support for interdiction principles, information sharing,
boarding agreement for interdiction, streamlining domestic law to
enforce better export controls, and participation in interdiction exercises
and actual operations.

PSI currently has 15 member nations—Australia, Britain, France,
Germany, Italy, Japan, the Netherlands, Poland, Portugal, Spain, Russia,
Canada, Singapore, Norway and the United States—who formally
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11 “Chairman’s Statement: First Anniversary Proliferation Security Initiative
Meeting, Krakow, 31 May - 1 June 2004,” available at http://www.dfat.gov.
au/security/statements/1st_psi_chairmans_statement_040601.html, accessed
on July 12, 2004. According to the statement, the UN Security Council Resolu-
tion 1540 (April 28, 2004) states that the Council is “gravely concerned by the
threat of illicit trafficking in WMD and their means of delivery, and related
materials.”

12 “G-8 Action Plan on Nonproliferation,” Office of the Press Secretary, the White
House (June 9, 2004).

13 “Statement by the Press Secretary: PSI,” Office of the Press Secretary, the White
House, June 1, 2004, available at http://www.whitehouse.gov/news/releases/
2004/06/print/20040601-9.html, accessed on July 12, 2004.

14 “PSI Plenary Meeting: Chairman’s Conclusions, Lisbon, March 4–5, 2004.”

15 “White House Fact Sheet,” Sept. 4, 2003.
16 “PSI Plenary Meeting: Chairman’s Conclusions, Lisbon, March 4-5, 2004,”

available at http://www.dfat.gov.au/globalissues/psi/psi_2004_chairman_
conclusions.html, accessed on July 13, 2004.

17 The original 11 members include Australia, Britain, France, Germany, Italy,
Japan, the Netherlands, Poland, Portugal, Spain, and the United States.



shipping tonnage.18 Finally, other countries that are used by proliferation
in their WMD and missile trafficking efforts are encouraged to join PSI
too. In May this year 62 non-core member countries sent representatives
to the meeting in Krakow, Poland to mark the first anniversary of PSI
and endorsed its principle objectives. Even though most of them were
there for moral support, their involvement could send an important
warning for proliferators who may try to use them as a place of trans-
shipment of WMD.

Activities

The first task for the 11 original PSI member countries was to
develop a set of principles for future PSI interdiction activity. The PSI
“Statement of Interdiction Principles,” agreed to in Paris on September
4, 2003, identifies specific steps that will be needed for effective inter-
diction. Individual states may determine how their current capabilities
match the Statement of Interdiction Principles, and they determine the
extent to which they are able to cooperate in any given PSI action or
operation that might arise. To induce widest possible participation
from all states, early PSI efforts have been focused on outreaching
activities. Some of 15 core member countries, such as Japan and New
Zealand, hosted regional information meetings to promote internation-
al awareness of PSI with other countries. Through the activities, PSI
aims to broaden the international consensus and to widen the interna-
tional political and operational support for PSI objectives and actions.
Meanwhile, participating countries have been encouraged to adopt
streamlined procedures for rapid exchange of information, review their
national law to support PSI activities, and strengthen domestic export
controls.

Along with an outreach program to enlist more countries as part-
ners, the PSI member countries have been engaged in various interdic-
tion exercises. In 2003 Australia led an interdiction exercise in the Coral
Sea followed by Spain and France in the Mediterranean. This year, the
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process and activity. On the contrary, PSI does not have a secretariat 
or a headquarters, nor any specific list of activities or control items.
Instead, it targets any proliferation activity involving WMD, their
delivery systems, and related materials worldwide.

More importantly, PSI does not have an enforcement mechanism to
induce cooperation and to punish non-cooperation either. In its effort
to promote cooperation within CoCom in the 1950s, the U.S. Congress
mandated the government to withdraw American economic and mili-
tary aid from those who violated the export controls agreement. Later,
in the 1980s, the U.S. government enforced export controls agreements
with the Third World countries by allowing (or denying) the access to
U.S. high technologies for countries outside CoCom regimes, depend-
ing on their cooperation with CoCom controls. On the contrary, partic-
ipation or cooperation in PSI is said to be strictly voluntary based on
who shares mutual interests in preventing proliferation of WMD. Yet, it
is not difficult to imagine that the United States may exercise various
measures, implicit and explicit, to induce a state to participate, should
Washington decide that certain cooperation, particularly from flag,
coastal, or transshipment states, is specially needed.

PSI specifies three groups of possible participants. First, it wel-
comes countries that have the will and ability to take action to address
the proliferation menace. This mainly refers to 15 core group members
that have actively participated in the various PSI programs from the
beginning. These countries are committed to take an active role in
interdiction operations in concert with other members. Second, coun-
tries that are key flag, coastal or transit states are regarded to be a crucial
part of the PSI regimes. For this, the United States has pursued bilateral
agreements with interested states as a useful way to broaden the partic-
ipation and implement effective PSI measures. This year, the United
States signed a bilateral ship-boarding agreement with Panama and
Liberia. The agreements established streamlined procedures for Ameri-
can officials to request and board ships registered to the two countries
if those ships are suspected of carrying WMD and related materials.
According to a White House statement, Panama is one of the key flag
countries as more ships sail under its flag than that of any other nation.
Liberia has the world’s second largest ship registry. Together, Panama
and Liberia account for roughly 30 percent of the world’s commercial

118 Preempting Proliferation of WMD: Proliferation Security Initiative (PSI) and its Challenges

18 “Statement by President,” Office of the Press Secretary, the White House, May 12,
2004, available at http://www.whitehouse.gov/news/releases/2004/05/print/
20040512-1.html, accessed on July 15, 2004.



seizing barrels of a suspicious chemical.22

In October 2003, the United States, the United Kingdom, Germany
and Italy acting under the auspices of the PSI stopped an illegal cargo
of centrifuge parts for uranium enrichment destined for Libya. After
tacking a large shipment of nuclear equipment bound for Tripoli, Libya
aboard a German-registered cargo ship, American and British intelli-
gence alerted the German and Italian governments, who diverted the
ship to an Italian port where the cargo was confiscated. Later, President
Bush cited the event as having contributed to Libya’s eventual decision
to give up its nuclear ambitions.23 In December 2003, the Libyan gov-
ernment announced that it would verifiably abandon and dismantle its
WMD and ballistic missile programs under thorough international
inspection. Speaking of Libya’s decision and PSI, a senior U.S. official
stressed that the United States aims ultimately not just to prevent the
spread of WMD, but also to eliminate or roll back such weapons from
rogue states and terrorist groups that already possess them or are close
to doing so.

Challenges for PSI

By Mistake or By Law?: The Case of So San  Interdiction

Despite increasing international support for its objectives and prin-
ciples, PSI faces challenges that need to be addressed. First, although
supporters of PSI argue that PSI principles are consistent with national
legal authority and relevant international law, certain aspects of inter-
diction draw controversy regarding its legitimacy under existing
international law. Obviously, certain PSI activities appear to be justifi-
able under the current legal system. Sharing information and intelli-
gence to identify suspected ships can be done among participants. The
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British held a “table top” air interdiction exercise in London while 
Germany and Poland held ground interdiction exercises. Those exercises
intend to “develop a command-and-control capability for all of the PSI
participants that will then be transmitted across all the pertinent 
combatant commandos” so that “the military people get the experience
of how to handle different scenarios when they get actionable intelli-
gence about a particular shipment, whether it is by sea or by land or by
air.” In addition, the exercises are also expected to send an important
political signal to the proliferators—both the sellers and the buyers of
WMD—that “PSI is not simply diplomatic rhetoric,” and that it is “a
real change in the approach of trafficking in WMD.”19 Six exercises
were planned for the first half of 2004 and nine interdiction training
exercises have been completed between September 2003 and June 2004.

There were several reports of actual interdiction operations and
other related actions as well. On June 4, 2003, during testimony before
Congress, Undersecretary of State for Arms Control and International
Security John R. Bolton announced that the United States had, within
the previous two months, intercepted aluminum tubes likely bound for
North Korea’s nuclear weapons program and a French and German
combined effort had intercepted sodium cyanide likely bound for
North Korea’s chemical weapons program.20 In June 2003, the Japanese
government detained two North Korean cargo ships in Japanese ports
for safety checks. Before that nearly 2000 inspectors searched a North
Korean ferry, Man Gyong Bong-92, to check for customs and immigra-
tion violations, infectious diseases, and safety violations.21 The sudden
move by Tokyo was largely understood as a warning against North
Korea’s proliferation activities. North Korea rejected the move as a
“ridiculous plot to suspend the ship under any pretext.” It also warned
of the “serious consequence” if this meant the start of sanctions against
North Korea. Two months later, in August, there was another report 
of Taiwanese officials boarding a North Korean ship in its port and

120 Preempting Proliferation of WMD: Proliferation Security Initiative (PSI) and its Challenges

19 Statement by John Bolton in David Anthony Denny (Dec. 19, 2003).
20 “Proliferation Security Initiative,” Global Security Organization, available at

http://www.globalsecurity.org/military/ops/psi.htm, accessed on July 5,
2004.

21 James Brooke, “Japan, Citing Safety Concerns, Detains North Korea Ships,”
New York Times (June 10, 2003).

22 Robert Marquand, “Ship’s Seizure Sends Warning To N. Korea,” Christian Science
Monitor, Aug. 11, 2003.

23 “Remarks by the President on the War on Terror, Oak Ridge National Labora-
tory,” Office of the Press Secretary, the White House, July 12, 2004, available at
http://www.whitehouse.gov/news/releases/2004/07/20040712-5.html,
accessed on July 15, 2004.



legitimate right of a sovereign state to engage in international trade.
The decision surprised many—including the Spanish officials who
complained that their sailors had needlessly risked their lives. And
many wondered why Washington allowed missile sales by a country
President Bush called an “axis of evil.” The incident touched off contro-
versy as well as speculation surrounding the legal and political nature
of PSI interdiction under current international frameworks.

As it turned out, prevailing international law permits shipment of
missiles by North Korea, and the United States and PSI had no legal
authority to block it. The primary obstacle to interdicting vessels sus-
pected of carrying WMD is the Law of the Sea Convention, which gives
ships the right of freedom of seas and innocent passage. Under the Sea
Convention, a vessel on the high seas can be stopped by ships of their
flag state or if it flies no flag and does not demonstrate its state of regis-
tration. Because the So San flew no flag at the time of interdiction, it
was subject to inspection. However, carrying weapons at sea itself does
not violate international law unless the state has agreed under treaty
not to transport such goods. Since North Korea was not a party to the
Missile Technology Control Regime, it had a right to transport the Scud
missiles. Indeed, even if a North Korean ship carried nuclear weapons
components, the materials could not be seized under prevailing law
since North Korea is no longer party to the NPT. According to both
customary international law and the Convention, all nations enjoy
unrestricted freedom of the high seas subject to no restriction except
some strictly defined cases. The only limitations to freedom of the high
seas are piracy, the slave trade, unauthorized broadcasting, and drug
trafficking. Transporting missiles or WMD is not mentioned.

Moreover, even if North Korean ships were sailing in territorial
waters of PSI member countries, interdiction would have not been that
easy. Prevailing international law and customs have long allowed ships
a right of innocent passage through in the territorial waters of other
states without being subject to inspection or boarding. Coastal states
should guarantee innocent passage unless the passage poses threat to
the peace, good order, or security of the coastal state. Article 19 of the
Sea Convention that lists the ways in which passage could be deemed
to pose a threat to peace, good order, or security of coastal states does
not prohibit passage of ships that carry nuclear materials or other
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states may agree to inspect suspected ships in their port where the host
state has the power to inspect the ships and seize cargo that violates its
law. Yet, finding a legal mechanism to interdict weapons materials in
territorial or on the high seas could prove to be more challenging than
it is argued by PSI participants.

Especially, the interdiction of North Korean missiles in the Arabian
Sea in 2002 invited not only angry protest from Pyongyang but also
controversy regarding the legality of such action against the right of
innocent passage in international waters. From its inception, North Korea
has been a main concern for the PSI.24 A nuclear- armed North Korea
with excess weapons grade nuclear material available for export deems
an intolerable threat to the U.S. national security. North Korea already
possesses considerable delivery capability of WMD, and has been a
major supplier of missiles to other countries of proliferation concern
such as Libya, Iran, and Pakistan. The United States has made no secret
that North Korea’s WMD proliferation must be dealt with promptly
and firmly.

On December 9, 2002, Spanish forces acting in concert with the
United States intercepted and boarded a North Korean cargo ship called
the “So San” in the Arabian Sea. Beneath 40,000 sacks of cement, the
team later joined by U.S. experts uncovered 15 complete Scud missiles
fitted with conventional warheads, parts for eight more and 23 cap-
sules of rocket fuel. According to media reporting, the United States
had been tracking the ship since mid-November and had already
informed South Korea and Japan of their suspicions. It was confirmed
that the missiles were destined for Yemen. A day later, U.S. officials let
the ship and its cargo sail to its original destination upon protest from
the Yemen government.25 Later, Pyongyang issued an angry statement
that the PSI is an imperialist plot, led by the United States, against the
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24 Despite its general description of countries of proliferation concern, North
Korea and Iran have been the main concern, thus the main target, of PSI from
the beginning. In their endorsement of launching of PSI in 2003, both the G-8
Evian summit on June 1-3 and the EU-U.S. Joint Statement on the Proliferation
of WMD of June 25 addressed North Korea and Iran as countries of proliferation
concern with special emphasis.

25 “Special Press Summary: North Korean Missiles Sales-Caught in the Act,” The
Virtual Information Center, Dec. 11, 2002.



constitutes a threat to international peace and security. The resolution
was an important victory for the United States and PSI allies as it was
adopted by the Security Council, thus providing a more powerful legal
basis for PSI action. In particular, the resolution specifically mentioned
means of delivery—such as missiles, rockets and other unmanned sys-
tems as a threat to international peace and security.27 This could possibly
provide a legal basis for the United States and its allies to interdict and
seize North Korea’s missiles shipment as well as nuclear, chemical and
biological weapons of mass destruction. In addition, the resolution calls
on all states to make proliferation activity criminal under their national
law, to establish effective national export controls, to take cooperative
action to prevent non-state actors from acquiring WMD, and to end
illicit trafficking in such weapons, their means of delivery, and related
materials.

Yet, the resolution did not mention authorization of interdiction by
the PSI allies. Even though the United States and its allies might argue
that Resolution 1540 provides a legal basis for interdiction in a broad
sense, the implicit nature of authorization would become the subject of
controversy—as was the case with UN Security Resolution 1441 which
the United States and Britain used to justify the war in Iraq.28 It will be
difficult to create broad international consensus to interdict suspected
shipment without explicit authorization by the Security Council. Fur-
thermore, even with clear authorization, it may not be clear who would
have the right and power to stop shipping. Who decides who poses a
threat to international peace and security? Many scholars of interna-
tional law would argue that a state or groups of states do not have the
authority to make such a judgment. Indeed, against American accusa-
tions of the North Korean nuclear threat, North Korea has argued that
the “hostile” U.S. policy poses a grave threat to its national security,
and its nuclear program is for self-defense purposes, and thus a legiti-
mate exercise of sovereign right. Yet, one could argue that if the United
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weapons. Indeed, Article 23 of the Sea Convention explicitly gives
ships transporting nuclear weapons the right of innocent passage.26 As
such arms shipment does not violate the UN Charter either. The only
exception could be sales to terrorists as many UN Security Council
statements are against aiding terrorism and the fact that Security Council
resolutions are binding on all parties under the Charter. Unless the sus-
pect shipments are clearly intended for terrorists, proving which would
be a tricky task, stopping shipment of WMD related items likely invite
complicated legal challenges for the United States and its allies. The
right of innocent passage poses serious legal challenge to interdiction
on seas while providing opponents of PSI powerful legal ammunition.

Who Has The Right?

To overcome such legal challenges, the United States and its allies
first tried to secure a clear mandate from the United Nations. Should
the UN Security Council declare proliferation of WMD a threat to
international peace and security, and authorize the interdiction of these
shipments, that authorization would trump existing treaty limitations
and give the right of stopping shipment of WMD on the high seas or in
territorial waters. In September 2003, in his speech to the General
Assembly President Bush called on the UN to criminalize proliferation
activities. In April this year, the UN Security Council unanimously
adopted Resolution 1540, which affirmed that proliferation of nuclear,
chemical, and biological weapons, as well as their means of delivery,
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26 The list under Article 19 includes threat to the sovereignty of the territorial
state, fishing, willful pollution, surveying, interference with the communication
of the state, the taking aboard or launching of military craft, a military exercise,
propaganda against the coastal state, unloading or taking on cargo contrary to
the law of state, violating the UN Charter and so forth. Benjamin Friedman,
“The Proliferation Security Initiative: The Legal Challenge,” Bipartisan Security
Group Policy Brief (Sept. 2003). And Article 23 says, “foreign nuclear-powered
ships and ships carrying nuclear or other inherently dangerous or noxious
substances shall, when exercising the right of innocent passage through the
territorial sea, carry documents and observe special precautionary measures
established for such ships by international agreements.” United Nation Conven-
tion on the Law of The Sea, available at http://www.globelaw.com/LawSea/
ls82_1.htm#article_23_foreign_nuclear_powered.

27 “The United Nations Security Council Resolution 1540 (2004),” adopted by the
Security Council at its 4956th meeting on April 28, 2004.

28 Resolution 1441 issued a strong warning against Iraqi defiance on weapons
inspection. Yet, it did not specifically mention war as a possible response from
the international community.



the idea of innocent passage. What if China declared weapons shipments
from the United States to Taiwan a threat to its territory and interdicted
them? The United States may argue proliferation of WMD by rogue
states, such as North Korea, constitutes a special case for interdiction.
But stopping weapons bound for states using the extended preemption
doctrine stands on shaky legal ground, and contradicts the idea of
sovereign equality under the prevailing international law.

Who Will Cooperate?

In addition to the legal issues, PSI faces a practical challenge of
winning the cooperation of some key countries for its successful opera-
tion. Despite increasing numbers of states expressing support for PSI,
some countries remain skeptical of the bold approach taken by the
United States and its allies. It will be difficult to imagine, if not impossi-
ble, to convince states like China and Indonesia, whose waters provide
critical passage routes for North Korean vessels, to join PSI or to create a
domestic law to stop North Koran ships. And convincing these states to
use that legislation to act on intelligence tips from the United States and
others to stop ships will be another huge task. Russia reportedly had
strong reservations about joining PSI, fearing that a right to interdict
suspicious vessels could give a legal role of global policeman to the
United States, which has the strongest naval presence across the world.31

Besides China and Indonesia, South Korea, one of the most impor-
tant U.S. allies and parties with vital interests in this matter, has been
reluctant to endorse, if not join, the PSI effort. South Korea’s participa-
tion should be crucial to the success of PSI. Although there is a zero
possibility for North Korea using South Korean territory as a transit
place of its WMD transport given complete control of North-South trade
by the South Korean government, North Korean vessels pass through
seas surrounding South Korea for transporting its cargo to other coun-
tries. South Korea’s cooperation in interdicting North Korean vessels
suspected of carrying WMD and missiles is critical for effective imple-
mentation of PSI against North Korea’s proliferation activities. More-
over, South Korea does have considerable capability for PSI operation
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States asserted an interdiction authority based on the Resolution 1540
along with a large group of states, the action might have sufficient
political cover to quell questions about its legal validity.29

For another measure to justify PSI interdiction, the United States
and its allies are working to get a national authorization from key flag,
coastal states. For example, consent of a flag state could provide a clear
legal basis to allow the boarding, search, and possible detention of the
vessel and its cargo suspected of shipping WMD, delivery systems, or
related materials. The United States and PSI allies could also assert that
WMD shipments threaten the peace, good order and security of coastal
states, which will allow those states to stop the shipment within their
territorial waters. As mentioned earlier, under the Law of the Sea Con-
vention, shipping missiles or nuclear materials is not listed as a situa-
tion where a ship violates innocent passage against the peace, good
order or security of the coastal states. However, a ship may lose its right
to innocent passage when it is involved with the use of force against
the sovereignty, territorial integrity or political independence of the
coastal state.30 The United States and its allies could get a permission to
stop WMD shipment from a coastal state claiming that the shipments
of WMD constitute a threat of force against the territory of the coastal
state. As such, the PSI Statement of Interdiction Principles calls on
states to strengthen and create a domestic law to support interdiction
efforts. The UNSC resolution 1540 also calls on all states to take cooper-
ative action to stop, impede, intercept and otherwise prevent the illicit
trafficking of WMD, related items and their means of delivery.

However, questions still remain whether an arms shipment such as
missiles or WMD, bound for a far-off state can be really seen as a threat
to the security of a coastal state along the route. For example, can Sin-
gapore argue that passage of North Korean ships carrying missile parts
to Iran poses a threat to its national territory? Justifying the interdiction
of weapons shipments based on a threat to a coastal state whose waters
are far from the weapons destination not only manipulates the idea of
what constitutes a threat but also sets a dangerous precedent against

126 Preempting Proliferation of WMD: Proliferation Security Initiative (PSI) and its Challenges

29 Friedman, “The Proliferation Security Initiative: The Legal Challenge.” Policy
Brief, Bipartisan Security Group Washington DC, Sept. 4, 2003.

30 United Nation Convention on the Law of the Sea, Article 19. 2 (a). 31 “Russia Joins Bush’s Drive Against WMDs,” Reuters, May 31, 2004.



aims not just to prevent the spread of WMD, but also to ultimately
eliminate or roll back such weapons from rogue states and terrorist
groups that already possess them, or are close to doing so, PSI represents
a long term commitment by the United States and its allies to eliminate
the most prominent source of national security threat in the post-Cold
War era. It is most likely that PSI will last as long as the effort to acquire
WMD by rogue regimes and terrorist networks continues. It means
PSI’s mandate and mission goes beyond dealing with North Korea or
Iran. “PSI is an activity that is not directed toward any one nation. It is
directed at the illicit transfer of weapons of mass destruction and the
means to deliver them worldwide. And it will not stop,” said Mr.
Bolton.33 Like the Cold War export control regimes, other states will
have to make a choice between whether or not they will cooperate with
this fight against the proliferation of WMD led by the only superpower
left in the post-Cold War era. In particular, South Korea might have to
make a tough choice should on-going nuclear negotiations with North
Korea fail and the United States demands South Korea’s cooperation in
PSI action against North Korea. Rather than simply hoping for the best,
it may be wise for South Korea to start determining the extent to which it
is able—diplomatically, in intelligence, and operationally—to cooperate
in any given PSI action that might arise in the broad context of fighting
proliferation of WMD.
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with its sophisticated navy and coast guard playing a key role in the
early interdiction of suspected North Korean ships in its national sea-
water. Finally, South Korea’s participation would send a strong warn-
ing against North Korea’s proliferation ambition. Under the direct
threat from North Korea’s WMD and as a key ally to the United States
in the region, South Korea supposedly shares strong interests in the PSI
effort. All things considered, South Korea could and should be a strong
candidate for a core member for PSI, a country with both the will and
ability to take action to address the proliferation menace.

Yet, South Korea’s special relations with North Korea have made
South Korea’s position on PSI ambivalent, if not negative. North Korea
has repeatedly stated that any interdiction of its vessels or aircraft
would be regarded as an act of war and that it would act accordingly.
Given North Korea’s fiery reaction to PSI, South Korea fears that its
participation in PSI could not only damage prospects for peaceful
negotiation of the nuclear issue and inter-Korean reconciliation, but
also escalate the crisis on the Korean peninsula.

Seoul has tried to distance itself from PSI in fear of provoking
Pyongyang into desperate moves. South Korea has been hesitant toward
complying with demands from PSI member countries, especially the
United States. In an effort to soothe Washington’s concerns, South Korea
recently joined the Global Partnership, another U.S.-led nonprolifera-
tion initiative aimed at destroying chemical and nuclear weapons, dis-
mantling nuclear submarines, and employing weapons scientists in the
former Soviet Union countries. Speaking of PSI cooperation, “we agree
with the objectives of the PSI, but we should also consider the influence
of it on the North Korean nuclear issue and the inter-Korean relations,”
said the Foreign Minister Ban Ki-moon.32

Conclusion

PSI is one of the boldest and most far-reaching post-Cold War policy
initiatives taken by the United States since the creation of export controls
for containing the Soviet threat half a century ago. As the United States
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32 “Korea Joins Global Partnership Agfainst WMD,” Dong-a Ilbo, June 9, 2004.

33 John Bolton, Under Secretary for Arms Control and International Security,
“Lesson from Libya and North Korea’s Strategic Choice,” a speech given at
Graduate School of International Studies, Yonsei University, Seoul, Korea
(July 21, 2004).


